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THE EFFECT ON ESTATE PLANNING OF 
EFFECTIVE BUSINESS ORGANIZATION 


By CHAS. A. MOREHEAD of the Miami, Florida Bar 
PURPOSE AND SCOPE OF THIS DISCUSSION. 


Those fortunate individuals who own property valued at substantially in 
excess of their estate tax exemption of $60,000 should carefully consider the 
estate tax factors and the estate planning consideration involved in choosing 
the form of business entity under which they will operate, and its capitalization. 


This discussion will outline some considerations which may be used to ad- 
vantage, from the standpoint of proper estate planning, in selecting a form of 
business organization, and in deciding upon its capitalization. We will not 
discuss, except incidentally, the advantages and disadvantages that accrue from 
the various types of business organizations during the lifetime of the owner. 


The estate planning factors we will discuss are those which take effect after the 
death of the owner of the business. 


The most common forms of business organizations are corporations, partner- 
ships, and sole-proprietorships. Each has certain distinct advantages to offer, 
and, on the other hand, limitations upon their use should also be considered from 
the viewpoint of proper estate planning. 


ESTATE PLANNING ADVANTAGES OF A CORPORATION OVER A 
PARTNERSHIP OR SOLE-PROPRIETORSHIP. 


The abolition of the excess profits tax and the reduction of corporate surtax 
rates has reversed the trend away from corporations. Many businesses are now 
converting from partnership and sole-proprietorship to corporate form. So 
let us first consider the advantages of a corporation over a partnership or sole- 
proprietorship, for estate planning purposes. (1). These are: 


(1) Gifts to members of one’s family is a recognized method of reducing 
estate and income taxes. Recent decisions of the U. S. Supreme Court have al- 
most extinguished the possibility of saving taxes by giving family members an 
interest in a partnership or sole-proprietorship (2). Other hindrances to gifts of 
an interest in a partnership or sole-proprietorship are: 


(a) The gift of an interest in a partnership dissolves the partnership 
and introduces the donee as a partner in a new partnership. 


(b) The other partners may not welcome family members as partners 
or consent to dissolution of the old partnership. 


(c) The gift of part of a sole-proprietorship to family members results 
in creating a family partnership now almost outlawed for tax purposes 
when thus created. 


There is always the possibility that division of stock among members of a 
family may be attacked by the Commissioner under the Clifford rule, however, 


(1) See an excellent comparison of Partnership versus Corporation in 1946 Com- 
merce Clearing House Federal Tax Reporter, par. 1168.016. 


(2) Francis E. Tower, 66 S. Ct. 532 (1946); A. L. Lusthaus, 66 S. Ct. 539 (1946). 
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as yet there are no rulings or decisions restraining the owner of an incorporated 
business from sharing its earnings with his wife or other family members, 
by giving them some of his stock in the corporation. This procedure reduces 
estate taxes and saves income tax. (3). So, the tax advantages of gifts of 


part of a business to family members may usually be accomplished by incor- 
porating the business. 


(2) Most pension plans, and some profit sharing plans, provide substantial 
death benefits, either in the form of life insurance, or a share in the employees 
fund. These benefits enhance the liquidity of the employee’s estate. Partners 
and sole-proprietors cannot share in the benefits of such plans because they are 
owners, not employees. However, if the business is incorporated, the owners 
of its stock, who are also employees of the corporation, may share in the benefits 
of such plans. (4). Thus, incorporation not only benefits the estates of these 
stockholders, but provides the stockholders themselves with substantial retire- 
ment income during their lifetime. 


(3) The death of a partner usually dissolves a partnership. The death of 
a sole-proprietor necessitates liquidation, or operation of the business by the 
executor until it is passed to the heirs—a cumbersome procedure. So, it is 
difficult for partners and sole proprietors to pass their business on to their heirs 
without serious and sometimes fatal interruption of it. But the business of a 
corporation is not interrupted by the death of even a sole stockholder. <A stock- 


holder can easily pass his interest in a business to his heirs by devising his stock 
to them in his will. 


(4) The owner of a business usually wishes to provide for continuation of 
it after his death, with a secured income from it for his family. The corporate 
form is more adaptable to this purpose than a partnership or sole-proprietorship. 
This purpose may be accomplished by using corporate bonds or preferred stock 
for that portion of the corporate securities which the owner wishes to devise 
to his heirs. If the bonds or preferred stock are convertible into common stock, 
the heirs may convert them when and if a period of prosperity causes large 
dividends to be paid on the common, thus sharing in the prosperity of the 
company. If the heirs can gain control of the corporation by the conversion, 
the privilege of converting may serve as an assurance of efficient management 
of the corporation, because the heirs can always oust an inefficient manage- 
ment by converting their bonds into voting stock, thereby obtaining control of 
the corporation. In conjunction with the use of bonds and preferred stock, a 
voting trust may be employed to excellent advantage, to hold the majority of 
the voting stock. Such a trust can be created either inter vivos or pursuant to 
a will, and the family can retain control of the corporation, thus perpetuating 
efficient management. 


(5) Heirs can pledge corporate bonds or preferred stock as collateral for a 
loan to pay estate taxes, or to meet other pressing obligations or emergencies, 
much more easily than they could pledge their interest in a partnership or sole- 
proprietorship. If the heirs prefer to retain control of the corporation, they 
may use their bonds and non-voting preferred stock as collateral to secure funds 
needed after the death of the owner, and yet retain the heart of the business by 
retaining their common stock. 


(3) Montgomery on “Federal Taxes on Estates, Trusts and Gifts” (1946 Ed), 
pp. 19-24. 
(4) 1946 Prentice-Hall Pension and Profit Sharing Service, par. 4035. 
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ESTATE PLANNING FACTORS TO BE CONSIDERED WHEN 
TRANSACTING BUSINESS AS A CORPORATION. 


When a corporation is organized, or a partnership or sole proprietorship is 
converted into a corporation, the following estate planning factors should be 
considered: 


(1) If your client is an important executive of, and a common stockholder 
in, a close corporation, and is not in control of the corporation, his heirs may, 
upon his death, suffer the usual disadvantages of becoming minority stockholders 
in a close corporation. They may receive little or no dividends. They may be 
given practically no voice in the management of the corporation. Your client’s 
salary as an officer of the corporation will cease upon his death. Therefore 
his family may be pressed for cash at a time when it is most needed. Some of 
these difficulties may be overcome by the following methods: 


(a) Have the several stockholders agree to purchase the shares of 
those who die. (5). 


(b) Have several key employees agree to purchase all or a part of your 
client’s stock upon his death. 


(c) Have the trustee of a pension or profit-sharing trust established 
by the corporation purchase the stock. Such agreements are closely scruti- 
nized by the Government to determine if they are for the exclusive benefit 
of the employees, and should be carefully prepared. The purchaser, 
or a trust acting for the purchasers and seller, should be the beneficiary 
of such policies. (6). 


(d) Have the corporation agree with the stockholders to purchase 
and retire their stock upon their deaths. In some states a corporation may 
not repurchase its own stock, while in others such purchases may be made 
only out of surplus. 


(2) Depending upon the particular circumstances in each case, one of the 
foregoing plans for the disposition of stock may be found desirable. There are 
certain additional factors to be considered, however. 


(a) The purchaser, when called upon to pay for the stock pursuant to 
his agreement, should have available sufficient funds to carry it out. 
Usually this is done by insuring the seller’s life for an amount sufficient to 
pay all, or substantially all, of the purchase price. 


(b) The value of the stock at the death of the stockholder should be 
determined by a formula set out in the buy and sell agreement. For ex- 
ample, book value plus the last two year’s profit as good will. 


1. The value so determined, if fairly arrived at, will be binding 
upon the Government for estate tax purposes, and may prevent the 
danger of an exorbitant valuation of the stock by the Government for 
estate tax purposes. (7). 


2. If saving estate taxes is your client’s primary concern, you may 


(5) See Paul on “Federal Estate and Gift Taxation”, Sec. 18.34. 

(6) Insurance Research and Review Service, pp. 15-16, 15-17. 

(7) Rabkin and Johnson on “Federal Income, Gift and Estate Taxation”, p. 3044; 
Wilson v. Bowers, 57 F (2d) 682; Lomb v. Sugden, 82 F (2d) 166. 
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keep the value of his stock at a minimum for estate tax purposes by 
fixing its value in the agreement at its fair market value as of the date 
of the agreement. If the stock later enhances in value, as it probably 
will if the value is fixed when the corporation just commences business, 
the lower value fixed in the agreement will be binding on the Govern- 


ment for estate tax purposes, if fair at the time of the agreement. A 
word of caution, however: 


(a) If the stock has enhanced in value, the heirs of the stockholder 
will receive less than its market value at the stockholder’s death. 


(b) Buy and Sell Agreements of the nature set forth herein, be- 
tween members of a family, will be subjected to close examinations by 
_ the Government, if considerable enhancement in value has taken place. 
(3) Your client may help finance his retirement program and provide his 
family with insurance on his life by establishing a pension or profit sharing 
plan for the corporation. He will, as heretofore mentioned, be entitled to bene- 
fit from the plan as an employee of the corporation. 


(a) Watch out for the 30% rule. Study methods of obtaining maximum 
benefits under this rule by judicious distribution of stock and otherwise. 
Suggestions along this line may be found in a leading loose-leaf pension 
service. (8). Such trusts must be for the exclusive benefit of the employees 
in order to qualify for the attendant income tax benefits. It is, therefore, 


essential to secure Treasury Department approval before the plan is put 
into effect. 


(4) The usual close corporation is capitalized with only common stock. If 
your client’s interest in the corporation is to pass at his death to persons in- 
experienced in the business of the corporation, then consider capitalizing the 
corporation with bonds or preferred stock, or both, to provide a more secure 
income for the heirs. This may be especially applicable when the corporatior 
has substantial fixed assets to serve as security for the bonds, and to insure 
relatively steady dividends on the preferred stock. There are many other 
tax advantages of bonds over stock, (interest deductions, avoiding Sec. 102, 
conversion privileges, etc.), that are not pertinent to this discussion. We are 
now discussing only estate planning considerations applicable after death. 


(5) If the corporation is capitalized partly with bonds, it may be possible 
to give the heirs, and any other bondholder, the privilege of converting the 
interest on these bonds from ordinary income to a capital gain. This may be 
done by issuing bonds which provide for a steadily increasing retirement price, 
rather than annual payments of interest. (9). Upon retirement, the increased 
price (which is in reality interest) is taxed to a cash basis taxpayer as a capital 
gain—not as interest income, and income tax is saved for the heirs or other 
holders of the bonds. Other considerations are: 


(a) An accrual basis corporation can deduct the yearly increase as 
interest. 


(b) A cash basis heir, or other owner of such a bond, pays no income 
tax on the increment until the bond is retired—which may be years later. 
He then pays tax on the increment only at capital gain rates. 


(8) 1946 Prentice-Hall Pension and Profit Sharing Trust Service, par. 4091. 


(9) I.R.C. 117 (F); Research Institute of America pamphlet, “Business changes 


for Tax Economy,” (April, 1946), p. 19, 3 Mertens Law of Federal Income 
Taxation par. 22.12 & .13. 
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(c) All these benefits may be obtained only if: 


1. Neither the cash basis bondholder nor members of his family 
own more than 50% of the stock of the corporation. (10). 


2. The bond has interest coupons attached, or is in registered 
form. (11). 


(6) An ideal time to make gifts of corporate stock to members of the family, 
in trust or otherwise, in order to save income and estate taxes, is when the 
corporation is just beginning to do business. The value of the stock is lower 
then than it will ever be, if the business is successful. Accordingly, a consider- 
able saving in gift taxes will be effected if the gift is made then, rather than 


at a later date, when the success of the venture has increased the value of the 
stock. 


ESTATE PLANNING FACTORS TO BE CONSIDERED WHEN 
TRANSACTING BUSINESS AS A SOLE PROPRIETORSHIP 


When your client is conducting, or plans to conduct, business as a sole 
proprietorship, he should be advised of the following estate planning factors: 


(1) A sole proprietorship dies with the sole proprietor. His executor must 
liquidate the business unless his will allows his executor to continue to operate 
it. At such forced liquidations, the assets of the business are usually sacrificed 
for only a fraction of their actual worth. The good will of the business built 
up by the owner, sometimes through a lifetime of effort, is lost to the heirs. 
These disadvantages may be partly overcome by advising the sole-proprietor 
to select someone, preferably an heir, competent to act as an executor; train 
him in the owner’s methods of operation; draft a will naming him as executor, 
or co-executor with a trust company to handle the details of the administration 
of the estate, and give him authority to operate the business until it is passed 
to the heirs. The business can thus be passed intact to the heirs of the owner, 
if they are capable of operating it. 


(2) One of the most serious disadvantages of a sole proprietorship, from the 
standpoint of estate planning after the death of the owner, is that no business 
associates survive the owner, as in a partnership or corporation, who may pur- 
chase the owner’s interest in the business upon his death. Many times only a 
wife and minor children, who cannot operate the business, survive the owner. 
The result is forced liquidation of the business, with little or nothing left for 
the wife and children at a time when they are most in need of funds. This dis- 
advantage can be overcome by having relatives, employees, or others, purchase 
the business upon the owner’s death. There are several methods of accomplish- 
ing this purpose. Some possess excellent tax saving advantages, and all insure 


protection for the owner’s family after his death. (11). Some of these methods 
are: 


(a) The owner establishes a profit sharing trust for the benefit of 
his employees. He enters into an agreement with the trustee of this 
trust which provides for the following: 


1. Upon the owner’s death his estate will sell, and the trustee will 


‘ 


(10) I.R.C. 24 (c). 
(11) See Lurie, C.C.A.—(9), 6/27/46. 
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buy, the business for a certain price to be adjusted yearly, as the 
value of the business changes. 


2. The trustee will insure the owner’s life for an amount sufficient 
to pay this purchase price. The trustee will be the beneficiary and 
owner of the policy, and will pay the premiums on it from contributions 
made by the owner to the profit sharing trust. 


3. If, after the death of the owner, his estate has debts it is unable 
to pay, and which constitute a lien on the assets of the business, the 
trustee is given authority to pay these debts and deduct them from the 


purchase price, in order to receive clear title to the assets of the 
business. 


4. The trustee will pay the balance of the proceeds of the policy to 
the owner’s widow and children, or other heirs, in cash, or in such 
manner (usually in monthly installments) as the owner directs, or re- 
quire the insurance company to do so. 


The profit sharing trust should be so drafted as to allow the owner to con- 
tribute to it each year an amount in excess of the premiums on the policy on his 
life. This excess will create a reserve which can be used to pay the premiums 
in lean years when the business does not earn enough profit to do so. 


After the death of the owner, the trustee arranges for the proceeds of the 
policy to be paid to the family of the owner in accordance with his wishes. The 
executor then conveys clear title to the business to the trustee. The trustee 
may either hold title to the business for the benefit of the employees, or convey 
it to the employees in proportion to their interest in the profit sharing trust, 
or incorporate it and distribute the stock to the employees in proportion to 


their interest. In any case the employees thereafter own and operate the busi- 
ness. 


The advantages of this plan are: 


(a) The premiums on the insurance on the owner’s life, the proceeds 
of which will be used to benefit his family, will be deductible by him for 
income tax purposes as contributions to a profit-sharing trust. For ex- 
ample, if the owner is in the 75‘, income tax bracket, this insurance will 
cost him only 25 cents on the dollar. The Government pays the balance. 


It is one of the very few workable methods of deducting premiums on 
personal life insurance. (12). 


(b) The employees know they will eventually own the business if they 
stay with it. This should result in increased employee loyalty and morale, 
and make it easier for the owner to secure and retain efficient help. 


(c) The heirs of the owner are assured of a ready sale of the busi- 
ness at its market value upon the owner’s death. 


(d) The owner’s estate is kept liquid. 


(e) The heirs of the owner are assured of support from the insurance 
proceeds. 


(f) The value of the owner’s estate is fixed for estate tax purposes. 


(12) Insurance Research and Review Service, Sec. 13. 
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(g) A cash fund may be provided from the insurance proceeds, which 


the heirs can use, if necessary, to pay the estate taxes and other debts of the 
owner’s estate. 


If the owner wishes his family to continue to receive an income from the 
business after his death, he may arrange to sell only a part of the business 
to his employees, and allow his family to retain either a minority or majority 


interest in it. This is especially desirable where some member of the family 
is active in the business. 


This plan is also applicable to partnerships and corporations. 


The approval of the plan by the Commissioner of Internal Revenue should 
be obtained prior to its adoption by a partnership or sole-proprietorship, and 
must be obtained prior to its adoption by a corporation. (13). 


If the plan does not qualify as being for the exclusive benefit of the em- 
ployees, it will be disregarded for tax purposes. 


The value of the business and the value of the policy will not both be taxed 
in the owner’s estate. 


(b) There are usually several key employees of every sole-proprietorship who 
have been with the owner for a long time, and know how to operate the business. 
They may make the same agreement with the owner to buy the business as could 
be made by the trustee of the profit sharing trust, in the plan mentioned above. 
The agreement should be funded by insurance of the owner’s life. If the key 
employees lack funds with which to pay the premiums, or do not care to invest 
their funds in this manner, the owner may increase their compensation suffi- 
ciently to allow them to pay the premiums. The same tax and other advantages 
accrue to the owner as in the profit sharing plan discussed above, except that 
a fewer number of employees benefit by this plan, so it may not increase employee 
loyalty and morale as much as the other plan. 


(c) The owner may agree with all employees, or a few key employees, to 
sell the business to them on the installment plan upon his death, with or without 
a down payment funded by insurance on the owner’s life. The balance of the 
purchase price would then be paid from profits of the business resulting from 
its operation by the employees. 


(d) The owner may make an agreement with a competitor, a relative, or 
other persons who know how to operate the business, to purchase it upon the 
owner’s death. The agreement should be wholly or substantially funded by life 
insurance on the owner’s life in order to assure payment of the purchase price 
to his heirs. When such funding is impossible, the agreement may provide for 
payment of the purchase price in installments, with a down payment of as 
much cash as can be obtained. 


3. If the sole proprietorship requires the use of fixed assets such as a build- 
ing or factory, consider having the business rent it from the owner’s wife, child 


or other heir, instead of owning it. This plan may be worked out in the follow- 
ing ways: 


(a) The wife buys a parcel of vacant land with her own funds. She 
leases it to her husband at a fair rental. He constructs a building upon 


(13) Reg. 111, Sec. 29.23 (p) -4. 
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the land and uses it in his business. The building will become the property 
of the wife tax free at the expiration of the lease. She will not have to 
pay any taxes at all on it unless she sells it, and then only at capital 
gain rates. The value of the building will not be taxed in the husband’s 
estate at his death. The husband may deduct from his taxable income, 
not only the rent he pays his wife, but he may fully depreciate the building 
during the term of the lease and deduct this depreciation yearly. 


(b) If a building already constructed is to be used in the husband’s 
sole proprietorship, the wife may purchase it and rent it to the husband. 
One difference between this and the foregoing plan is that the wife will 
then deduct depreciation on the building, but the husband may deduct larger 
rental payments. Either of these plans may result in (1) an equitable 
division of the income of the sole-proprietorship between the husband 
and wife, (2) keep substantial fixed assets out of the husband’s estate, (3) 
cause the husband’s estate to be more liquid, and (4) assist in building 
up an estate for the wife. If the wife has no funds with which to pur- 
chase the property, the plan may be carried out by having the husband 
make a bona fide gift to her of enough money to purchase it. This 
would probably not affect the tax consequences of the plan. 


The usual caution must be given with reference to tax saving transac- 
tions between members of a family. It is essential that there be a 
legitimate business purpose, and that the dealings are at arms’ length. 
Even then, there is the possibility that the Government will contend that 
the transactions are not bona fide, although if fairly entered into, it is 
hardly probable that the agreement will be upset. 


ESTATE PLANNING FACTORS TO BE CONSIDERED WHEN 
TRANSACTING BUSINESS AS A PARTNERSHIP. 


When your client is conducting, or plans to conduct, business as a partner- 
ship, he should be advised of the following estate planning factors: 


1. The death of a partner dissolves the partnership, wnless the part- 
nership agreement or local laws expressly provide for its continuation in 
such event. So, your client should be advised to insert a clause in the 
partnership agreement continuing it in such event. (14). 


2. The partnership agreement should also provide for the purchase 
by the surviving partners of the interest of any deceased partner. These 
agreements should be funded when possible, by life insurance on each 
partner, and a sinking fund for uninsurable partners. The ownership 
of the policies, their beneficiaries, the manner of payment of the premiums 
on them, and the other details of such plans have very important tax 
consequences, but time does not permit their inclusion in this discussion 
(15). A good insurance and tax service should be consulted regarding 
such matters before drafting the agreement. 


The same estate planning reasons, heretofore discussed, exist for the use 
of such buy and sell agreements in a partnership as in a sole-proprietor- 
ship or close corporation. 


(14) Reg. 111, Sec. 29.23 (p) -2. 


(15) Ford, 6 T. C. No. 64. 
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3. When the partnership agreement provides for the estate of a de- 
ceased partner to receive a share of the profits of the partnership for a 
certain period after his death, the wording of the agreement may affect 
both the income and estate taxes of decedent’s estate, as well as the in- 

come tax of the surviving partners (16). 


4. Upon forming a partnership, the partners should consider the tax 
advantages and disadvantages of having the partnership fiscal year differ 
from the taxable year of the partners. If their taxable year is different 
from that of the partnership, a considerable portion of the current year’s 
income may be taxed in the following year, when rates may be lower, and 
it may be easier for them to estimate their income for tax purposes. On 
the other hand, if the partnership is liquidated, by death of a partner 
or otherwise, the estate of the deceased partner may be compelled to in- 
clude almost two years income in one year. For example, if a partnership 
with a fiscal year ending January 31, 1946, is terminated on December 
31, 1946, then the estate of a deceased calendar year partner may have 
to include in its 1946 return its share of the income of the partnership 
from January 31, 1945 to December 31, 1946—23 months’ income in one 
year’s return. (17). This may be avoided by having the partner’s taxable 
year coincide with the taxable year of the partnership, as to the survivors, 
or by providing in the partnership agreement that the partnership shall 
not be dissolved by the death of a partner. (18). 


5. Family partnerships usually save both income and estate taxes. 
They have not been completely outlawed for tax purposes. They will still 
be recognized if the family members each, in good faith, contribute labor 
or capital, originating with the contributor. So, when discussing the for- 
mation of a partnership with your client, consider including members of 
his family in it, if they are willing to either do substantial work for the 
partnership or contribute capital to it that was not given to them for 
that purpose by another partner. (19). 


6. If the business intends to make installment sales, the partnership 
form of operation should be avoided. When a partner dies, the entire 
amount of deferred profits on the installment sales of the partnership may 
become taxable income to the decedent’s estate and to the surviving partners 
under IRC 44, as a “distribution, transmission, or other disposition of 
installment obligations.” The estate may possibly escape taxation by 
posting the bond allowed by this section. This is doubtful, however, be- 
cause of the possible contention that the installment obligations were 
not “transmitted at death” to the decedent’s estate, but that only an un- 
divided interest in the entire partnership was so transmitted. (20). All 
dangers along this line may be avoided by using the corporate form of 
transacting business. The death of a stockholder will not affect the in- 
stallment obligations owned by the corporation. 


7. A partnership may gain the same advantages, mentioned above, as 


(16) Article by Richard H. Foster in Taxes Magazine, “Partnerships and Life 


Insurance”, (February 1946). 


(17) Guaranty Trust Company v. Commissioner. 303U. S. 493. 


(18) 


CCA-5, 5/8/46. 


(19) Rabkin and Johnson (supra), p. 905b; 1946 P-H par. 70.518. 
(20) Reg. 111, Sec. 29, 44-5. 


I.R.C. 188; but see Walsh, 7 T. C. No. 25, and Henderson v. Commissioner, 
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a sole-proprietorship, by renting fixed assets from a member of the 
family of one of the partners, instead of owning the assets outright. 


OTHER ESTATE PLANNING FACTORS TO CONSIDER IN SELECTING 
A TYPE OF BUSINESS ORGANIZATION. 


In determining whether or not a client should transact business as a sole- 
proprietorship, partnership, corporation, or otherwise, the following additional 
estate planning factors should be considered: 


1. The type of organization used should assist the client in carrying 
out his plans for his family after his death. In general, the basic pur- 
poses and objectives of the client’s entire estate plan, and the nature of 
his business and other assets, might well determine the type of business 
organization to be used, and its treatment. 


2. The disposition of the business after his death should be coordi- 
nated with 


(a) Any existing family trusts, 
(b) The provisions for his heirs contained in his will, and, 
(c) The disposition of the proceeds of his life insurance. 


3. If the client has retired, or plans to retire soon, he may prefer a 
type of ownership (such as bonds, preferred stock, or limited partner in 
a partnership) that assures him an income, but does not necessitate active 
participation in the business. 


4. The type of business selected should permit the client and his 
estate to remain liquid. 


(a) This assures cash funds for his family to use in paying his 
estate taxes, and, 


(b) Permits him to shift to another business if the present busi- 
ness proves unprofitable, or expand it if it proves profitable, and per- 
mits him to take advantage of opportunities to make other profitable 
investments. 


5. There are many other desirable family and personal objectives be- 
sides saving income and estate taxes and even accumulating money. Do 
not allow the saving of taxes or the accumulation of funds to become such 
a dominant motive in estate planning as to impair these other objectives, 
or adversely affect the client’s happiness and welfare during his life- 
time, or that of his heirs after his death. 


| 
: 
) 
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FEDERAL TAXATION OF 
FLORIDA ENTIRETIES 


By IRWIN L. LANGBEIN of the West Palm Beach Bar 


The Florida estate by entirety, presumably because of its features ‘of limited 
liability and simplified devolution,' has a continued popularity evidenced by 
the daily real estate conveyancing reports. Federal tax returns are not such 
matter of public record, but in those that have come under my observation, 
confirmed by other practitioners, the tax effects of holding property by entirety 
are usually ignored. Typically the husband simply acknowledges ownership, 
reports all income, and takes all deductions. If total income of either spouse 
is substantial, this may be inadvisable, for it has been settled for over twenty 
years that income from Florida entireties can be split between the spouses, with 
tax saving through separate returns in lowered brackets. Although the original 
ruling involved gain from sale of an asset to whose purchase the spouses had 
made equal contribution,- the principle includes income from operation of 
property, and property purchased from the contribution of one spouse only.® 
Similarly, spouses domiciled in Florida can split income from personalty, be- 
cause Florida law permits personalty as well as the more familiar realty to be 
subject to holding by entirety,*+ and the explicit tax doctrine both administrative 
and judicial recognizes entireties for income tax purposes just as they exist in 
local law.” In that respect entireties, along with community property, enjoy a 
favored tax position, because no such recognition is accorded income splitting 
through family trusts and family partnerships of undoubtedly equal validity 
under state law.® 


In Godson,* a memorandum decision, the Tax Court last year taxed Florida 
entirety income solely to the husband, but from still more recent Oregon and 
Michigan entirety cases in that court’ it is plain that the Godson case turned 
on its own facts and was not intended to disturb the normal recognition of en- 
tireties. In Godson, the Tax Court first held the entirety transaction in effect 
a tax sham because an afterthought. This is no novelty, for any afterthought 
business arrangement has a hard time justifying itself taxwise.® The court, 
however, added the surprising thought that because Anderson v. Trueman, 100 
Fla. 727, 130 So. 12 (1930), holds estates by entirety to be unaffected by married 
women’s property enactments, the Florida husband is presumed to receive all 
entirety income and hence must report it all unless he proves it split. This is 
unexpected tax law, for less than a month before the Godson case the Tax Court 
had held that the fact that one spouse receives all entirety income does not pre- 


1. For execution limited to joint judgments against both spouses see e.g. Ohio 
Butterline Co. v. Hargrave, 79 Fla. 458, 84 So. 376 (1920); for devolution out- 
side the estate see e.g. Bailey v. Smith, 89 Fla. 303, 103 So. 833 (1925). 

G.C.M. 311, C.B. VII—1 (1928), 112. 

3235, CB. 1938-2. 260. 

Murrie v. Adkins, 131 Fla. 478, 180 So. 41 (1938). If the entirety is recognized 
at all it extends to corporate securities. Brennen, 4 T.C. 1260 (1945); cf. 
Schwayder, 1947 P-H T.C. Mem. 313, 315. 

5. See notes 2, 3, 8. Cf. Cooley v. Commissioner, 75 F. 2d. 188 (C.C.A. 1st, 1935) 
cert. den. 295 U.S. 747 (1935), denying income-splitting effect to a Massachusetts 
entirety for the reason that the local law authorizes the husband to exclude the 
wife from share in the income. 

Commissioner v. Tower, 327 U.S. 280 (1943); Lusthaus v. Commissioner, 327 
U.S. 293 (1943); Helvering v. Clifford, 309 U.S. 331 (1940). 

1946 P-H T.C. Memo. 614, 621. 

Sandberg, 8 T.C. 423 (1947), acq. I.R.B. 1947-12, 1; Morley, 8 T.C. 904, 917 (1947). 
Cf. Commissioner v. Court Holding Co., 324 U. S. 331 (1943). 


OMI 
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clude tax splitting.!° The Godson decision may however be confidently ignored, 
for two main reasons. First, for Florida law, the suggestion that the husband’s 
management rights exclude the wife from entirety income is set at rest by the 


very recent considered dictum in Dodson v. National Title Ins. Co., 31 So. 2d 
402, 404, (1947), that: 


“Either one taking possession holds for the benefit of both.” 


Second, for tax law, the test is not at all which spouse gets the income but 


whether creditors of one spouse can reach it.'' Florida law of course continues 
to meet this test.!* 


Entireties are not a tax panacea: They have consequences by way of gift 
tax, and particularly by way of estate tax, that can sometimes turn them into 
savage traps.'* If one spouse pays the purchase price, a gift to the other takes 
place pro tanto.!+ Moreover, the estate tax statute, unlike tax decisions, abandons 
local law by treating the donation as still part of the donor’s estate notwithstand- 
ing the payment of gift tax, although subject to a small credit for gift tax 
paid.!> Yet local law theory that death gives the survivor no greater title than 
before is again applied, usually to the taxpayer’s disadvantage, to fix, as the 
basis for computing gain to the survivor, the cost at original purchase date 
rather than the value at the first death.'6 These features are of course entirely 
absent in estates which are outside the statutory thresholds of $30,000 per 
life for gift tax, and $60,000 for estate tax.'7 Even in the larger estates, 


however, such disadvantages must be weighed against some of the peculiar ad- 
vantages of entireties. 


For example, the entirety seems to be the only income-splitting option now 
available which safely leaves business control solely with the husband,'* for a 
family trust in which he retains substantial management powers, or a family 
partnership in which the wife does not have her fair say, is unlikely to with- 
stand attack.!9 Again, entirety expense need not be split evenly, for some at 
least of the ordinary expenses of operation may be loaded solely upon that 


10. Greene, 7 T.C. 142, 152 (1946). 


11. Commissioner v. Hart, 76 F. 2d. 864 (C.C.A. 6th, 1935) ; cf. Cooley v. Commissioner, 
supra note 5. 


12. Richardson v. Grill, 138 Fla, 787, 190 So. 255 (1939). 


13. Johnson, Federal Taxation of Tenants by the Entirety, 20 Ind. L.J. 137 (1945), 
after reviewing the gift and estate tax possibilities, advises against entireties 
except in tax-exempt estates. For examples of income tax disadvantages by 
way of mandatory split of income, Saulsbury, 27 B.T.A. 744 (1933); Upthegrove, 
33 B.T.A, 952 (1936) ; mandatory split of losses, Morley, supra note 8. 

14. Reg. 86.19(h). Lilly v. Smith, 96 F. 2d 341 (C.C.A. 7th, 1938), cert. den., 305 
U.S. 604 (1938) sustaining the regulation, also illustrates the actuarial technique 
of fixing the value of the gift. 

15. I.R.C. §$ 811(e), 813(a); Tyler v. U.S., 281 U.S. 497 (1930). 

16. Lang v. Commissioner, 289 U.S. 109 (1933). 

17. I.R.C. §§ 812(a), 935(c), 1003, 1004. 


18. See Anderson v. Trueman, supra. The husband may by himself bind the wife 
in extending a loan for which the entirety stands security or in discharging a 
debt due the entirety. Jb.; Merrell v. Adkins, 131 Fla. 478, 180 So. 41 (1938). 
Am. Central Ins. Co. v. Whitlock, 122 Fla. 363, 165 So. 380 (1936) appears to hold 
that the husband may by himself give a valid endorsement and assignment 
of a note and mortgage to both in entirety, but in view of the Negotiable Instru- 
ments Law, F.S. 1941 § 674.44, the authority of this case must be restricted to 
its own peculiar facts. 


19. Supra note 6, and cognate administrative development, I.T. 3845, IR.B. 1947— 
7, Reg. 111, § 29.22(a)—21(e). 
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spouse who currently can best use the expense deduction.2° Such features, 
plus the simple fact of income-splitting itself, merit the Florida attorney’s serious 
attention both in reviewing annual returns and in estate planning. In view of 


the estate tax dangers such planning will slough off entireties as soon as. 


property so held appears to be reaching the end of its period of maximum gain 
or earning. If for tax or other reasons the property is not then sold, it can be 
taken out of entirety by completing the gift to the nonproducing spouse, or by 
making the transition to a holding in severalty, or by adding the property to 
the trust which will be normal in most well-planned estates. Gift tax will be 
minimized by placing in entirety the more speculative of a family’s investments 
rather than those which already have high value at the time of purchase. 


The general parallel between entireties and community property has already 
been noted. The availability of entireties to Floridians thus has bearing on the 
wisdom of legislation along the lines of the recently-agitated community property 
bill, which was urged solely as a tax-saver.“! While the several existing com- 
munity property statutes vary widely in details, a few tax generalizations can 
be made. First, wages, salaries, and profits from service enterprises can be 
split in community property, while only income from property can be split in 
entireties.-- Second, there is no gift tax on converting separate property to 
community property.2* These seem to be the principal tax advantages of com- 
munity property over entireties. The estate tax feature is substantially identi- 
cal: in community property, as in entireties, the estate is taxed on the death of 
each spouse.*+ The principal disadvantage of community property lies in lack 
of flexibility. Deduction for community expenses may not be taken by the one 
spouse even upon payment in full.*° Choice of joint or several or sole owner- 
ship of individual items of property and change from one to another method 
of holding them, comparable to that of an entirety system, is possible in some 
of the traditional community-property states, and has been given tax effect,?°® 
but any new “optional” community property law, the Supreme Court has held, 
is denied such effect.27 Hence were Florida to adopt a new community property 
system sufficiently automatic to have income tax effect, it would leave sub- 
stantial estates still exposed to the risk of taxation on the survivorship basis, 
without the alleviating feature of shift to severalty, or indeed of option never 
to put into entirety, now available in Florida. 


Two of the states with entireties systems, Pennsylvania and Oregon, went 
over to community property early this year.*8 The Treasury has even more 


20. Realty taxes, Nicodemus, 26 B.T.A. 125 (1932), acq. C.B. XIV-2; 16; casualty 
loss, I.T. 3304, C.B. 1939-2, 158; insurance, Gessner, 32 B.T.A. 1259 (1935) acq. 
C.B. 1937-2, 11, which is of particular interest as involving income-producing 
property. Without discussion of the problem the case authorized the whole 
insurance expense to be charged to the wife, while splitting all other income 
and expense. 

21. H.B. 77-1947; S.B. 77-1947 Miami Herald, May 10, 1947, p.1. 

22. Poe v. Seaborn, 282 U.S. 101 (1930). The distinction is roughly that between 
“earned” and other income under the pre-1943 form of I.R.C. § 25(a) (3) (4). Per- 
sonal services of one spouse are subject to split in only one entirety situation, 
viz. where their value is plowed back into property and reflected in gain on sale, 
as in Sanberg, supra note 8. 

23. Reg. 108, § 86.2(c). 

24. Fernandez v. Wiener, 326 U.S. 340 (1945). The basis feature, supra note 16, 
is also identical. I.T. 3862, 1947 P-H Tax Service § 76, 234. 

25. Stewart v. Commissioner, 95 F. 2d 821 (C.C.A. 5th, 1938). 

26. Helvering v. Hickman, 70 F. 2d 985 (C.C.A. 9th, 1934), Crail Estate, 46 B.T.A. 
658 (1942); Shoenhair, 45 B.T.A. 576 (1941). 

27. Commissioner v. Harmon, 323 U.S. 44 (1944). 

28. P-H 1947 Tax Service, §§ 70,535, 70,630. 
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“They “Tell We “shat 


WILLIAM A. LANE, immediate past 
president of the Dade County Bar As- 
sociation, member of the Board of 
Governors as Chairman of the Commit- 


tee on Legal Institutes has been ap- . 


pointed on the Council of the Ameri- 
can Bar Association’s Section of Real 
Property, Probate and Trust Law. 


GEORGE C. MecCAUGHAN has open- 
ed offices at 1642 duPont Building, 
Miami, Florida. A graduate of the 
University of Florida, A.B., LLB., he 
was prior to the war associated with 
Hollis Rinehart and Charles A. Carroll. 
After serving in the Army from 
January 1942 to January 1946, Mc- 
Caughan renewed his association with 
Rinehart until October 1946, when he 
became associated with Hoffman & 
Durant. He holds the commission of 
Lieutenant Colonel in the Reserve 
Corps. 


EDGAR H. DUNN, Jr., has joined 
his father, Judge E. H. Dunn, in the 
practice of law in St. Petersburg, with 
offices in the Hall Building. Dunn, Jr., 
was educated in local schools and after 
graduation from junior college went to 
the University of Kentucky. He con- 
tinued his higher education at Uni- 
~ersity of Florida where he received 
his law degree. During World War II 
he served in the Philippines and China. 


DOUGLAS STENSTROM, of San- 
ford, is President of the Student Bar 
Association at Stetson University. 
HARRY LYNN, of Jacksonville is Vice- 
president, RALPH BAUM of St. Pet- 
ersburg is Secretary and DAN MUR- 
PHY of DeLand, Treasurer. Carter 
Perkins of DeLand is Chief Justice of 
the Honor Court, with Isham Adams 
and Phillip Kelley, both of DeLand, 
senior justices. Junior justices are 
Rodger Flynn of Tampa, and Don 
Butler of Orlando, while freshman jus- 
tices named are Richard Gordie, De- 
Land and Hugh DuVal, Ormond. Of- 


ficers will serve during the Fall and 
Winter terms of school, it was an- 
nounced. 


Four new faculty members have 
been added to University of Miami Law 
School, bringing the total to 15, it has 
been announced by Dr. Russell A 
Rasco, Dean of the school. Enrollment 
this term has reached a new high of 
531 students. MISS HARRIET L. 
FRENCH, formerly librarian at Uni- 
versity of West Virginia, Law School, 
has been named to the same post a‘ 
Miami. A_ graduate of the West 
Virginia Law School, Miss French has 
been a practicing lawyer for 13 years, 
has served as county divorce commis- 
sioner in West Virginia, and during the 
war was assistant district legal officer 
with the Coast Guard in Alaska. 
ROBERT MEISENHOLDER, newly 
appointed professor of law, came to 
Miami after retiring from active prac- 
tice in New York. He holds J. D. and 
$.J.D. degrees from University of 
Michigan. During the war he served 
as a naval intelligence officer. CARL 
A. WARNS, Jr., formerly labor rela- 
tions and personnel officer for Sea- 
gram Distilling Co., and an army air 
forces captain during the war has 
been named Assistant Professor. He 
holds an LL. M. degree from Harvard 
Law School. JUDSON A. SAMUELS, 
who practiced law for nine years in 
Chicago, has been appointed instructor 
in law. He earned a B.S.L. degree at 
Northwestern University. 


Announcement has been made by the 
law firm of FISHER AND SAULS, St. 
Petersburg, that ROBERT L. WILSON 
has become a member of the firm and 
will engage with the firm in the gen- 
eral practice of law. Wilson is a gradu- 
ate of Washington and Lee University 
where he took his bachelor of arts de- 
gree in 1942 and the University of 
Florida where he obtained his LLB 
degree this year. During World War 
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LAWYER-TO-POPULATION RATIO 
THROUGHOUT THE STATE 


We are indebted to the Placement Committee of the Phi Delta Phi Legal 
Fraternity of the College of Law, at the University of Florida for the following 
compilation of the lawyer-to-population ratio throughout the State of Florida. 


As will be noted, the county seat in each county is noted by an asterisk. The 
pictures here presented of Miami and Tampa are distorted due to suburban 
areas not included in the city limits of these cities. The best obtainable estimates 
place the suburban population of Tampa to be between 50,000 and 100,000 per- 
sons. The Miami suburbs increase population between 100,000 and 200,00 
persons. The yearly seasonal increase in population will be a factor to be 
considered. An estimate of this increase was unobtainable from many com- 
munities. 


City Population Number of Ratio Seasonal 
Lawyers Population 
Alachua 1,400 1 1-1400 
Apalachicola* 3,813 5 1- 750 
Arcadia* 4,456 14 1- 350 4,956 
Auburndale 3,000 1 1-3000 
Avon Park 4,962 5 1-1000 
Bartow* 8,721 20 1- 450 8,721 
Belle Glade 4,800 2 1-2400 
Blountstown* 2,022 3 1- 700 
Bonifay* 2,462 24 1-1200 2,462 
Bradenton* 12,146 22 1- 550 22,146 
Bristol* 500 1 1- 500 
Bronson* 758 3 1- 250 
Brooksville* 1,755 aly 1- 150 
Bunnell* 1,112 u 1-1100 
Bushnell* 509 5 1- 100 
Chattahoochee 3,700 } 1-3700 3,700 
Chipley* 2,240 4 1- 550 
Clearwater* 14,856 40 1- 350 26,000 
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City Population Number of Ratio Seasonal 
Lawyers Population 
Clermont 1,558 2 1- 800 
Clewiston 1,917 2 1- 900 
Cocoa 4,022 11 1- 400 
Coral Gables 9,482 10 1- 950 14,482 
Crawfordville* 250 2 1- 150 
Crestview* 4,064 3 1-1350 
Cross City* 1,869 a 1- 600 
Dade City* 2,689 11 1- 250 
Daytona Beach 25,311 52 1- 500 
DeFuniak Springs* 2,624 7 1- 350 
DeLand* 7,245 26 1- 300 
Delray Beach 4,943 5 1-1000 
Dunedin 1,144 4 1- 350 
Eustis 3,281 4 1- 800 
Fernandina 4,438 8 1- 550 
Ft. Lauderdale* 26,185 65 1- 400 70,000 
Ft. Meade 2,063 2 1-1000 
Ft. Myers* 15,198 22 1- 700 21,198 
Ft. Pierce* 13,008 22 1- 600 15,508 
Frostproof 1,987 1 1-2000 
Gainesville* 15,081 35 1- 450 15,081** 
Green Cove Springs 3,036 4 1- 750 
Greenville 1,000 -1000 
Gulfport 2,500 -2500 
Haines City 5,132 4 1-1300 
Holly Hill 2,500 2 1-1250 5,500 
Hollywood 7,740 10 1- 750 
Homestead 3,015 2 1-1500 
Inverness 1,220 5 1- 250 
Jacksonville* 206,442 346 1- 600 206,442 
Jasper* 2,076 5 1- 350 
Key Wesit* 14,246 1-1100 17,000 
Kissimmee* 4,010 7 1- 550 
LaBelle* 848 2 1- 400 
Lake Butler* 1,005 3 1- 350 
Lake City* 6,557 14 1- 450 
Lakeland 31,461 45 1- 700 
Lake Wales 6,210 8 1- 800 
Lake Worth 10,615 8 1-1300 
Leesburg 5,964 1S 1- 400 8,964 
Like Oak* 3,895 yj 1- 550 
Lynn Haven 1,800 -1800 2,100 
MacCienny* 1,132 3 1- 400 
Madison* 3,500 10 1- 350 3,500 
Marianna* 5,526 16 1- 350 5,525 
Mayo* 880 2 1- 450 
Melbourne 4,010 4 1-1000 
Miami* 192,122 637 1- 300 500,000 
Miami Shores 4,000 -4000 4,000 
Miami Beach 32,256 96 1- 350 
Milton 1,851 7 1- 250 
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City 


Monticello* 
Moore Haven* 
Mount Dora 
Neptune Beach 


New Smyrna Beach 


Niceville 
North Miami 
Ocala* 
Okeechobee* 
Orange Park 
Orlando* 
Oviedo 
Pahokee 
Palatka* 
Palm Beach 
Palmetto 
Panama City* 
Pensacola* 
Perry* 
Pinellas Park 
Plant City 
Pompano 

Port Orange 
Port St. Joe 
Port Tampa City 
Punta Gorda* 
Riviera 
Rockledge 
Quincy* 

St. Augustine* 
St. Cloud 

St. Petersburg 
Safety Harbor 
Sanford* 
Sarasota* 
Sebring* 
South Miami 
Starke* 
Stuart* 
Tallahassee* 
Tampa* 
Tarpon Springs 
Tavares* 
Titusville* 
Trenton* 
Vero Beach* 
Wachulla* 
West Palm Beach 
Wewahitchka* 
Wildwood 
Williston 


Population 


2,278 
599 
1,850 
1,298 
4,432 
3,000 
5,000 
10,242 
1,435 
1,085 
50,105 
1,600 
4,413 
6,833 
3,596 
3,563 
23,000 
43,000 
3,600 
1,800 
8,237 
2,440 
1,150 
2,467 
2,000 
2,084 
3,000 
1,300 
5,346 
12,409 
1,202 
85,184 
1,500 
12,497 
13,857 
4,900 
2,739 
2,130 


Number of 


Lawyers 


Ratio 


1- 550 
1- 300 
1- 600 
1-1300 
1- 450 
-3000 
-5000 
1- 550 
1- 300 
1-1000 
1- 450 
-1600 
1-4400 
1- 400 
1- 350 
1-3500 
1-1400 
1- 850 
1- 600 
-1800 
1-1200 
1-2400 
-1200 


Seasonal 
Population 


5,632 
3,000 
10,000 
10,242 


80,000 


6,833 


35,000 
3,600 
2,100 
9,400 
1,250 
2,000 


5,000 
1,800 


25,000 


250,000 
3,500 
15,497 
25,000 


18,105 
180,000 


4,000 
65,500 


2,500 
2,500 


19 
5 
1 
115 
1 
17 
11 
1 
16 
52 
6 
7 
1 
1 1-2500 
1 1-2000 
; 5 1- 400 
-3000 
2 1- 650 
14 1- 400 
20 1- 600 | 
ae 2 1- 600 
110 1- 750 
-1500 
13 1-1000 
29 1- 500 
7 1- 700 
2 1-1350 
as 7 1- 300 
: 2,516 9 1- 300 
18,105 89 1- 200 
ae 130,000 276 1- 500 
4,747 2 1-2400 
1,129 8 1- 140 
2,440 7 1- 350 
eG 895 1 1- 900 
- 3,629 9 1- 400 
2,916 6 1- 600 
; 40,599 117 1- 350 
1,139 1 1-1100 
2,500 -2500 
: 2,500 -2500 
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Number of Seasonal 
City Population Lawyers Ratio Population 
Winter Garden 3,060 1 1-3000 
Winter Haven 8,109 22 1- 350 
Winter Park 5,586 % 1- 798 8,086 


(* ) Denotes County Seat. 
(**) University Students Not Counted. 
Comparative Ratios in Towns of: 


Population Lawyers Ratio 

500-10,000 302,015 481 1-627 
10,000-50,000 434,177 773 1-560 
50,000-and over 613,748 1,369 1-449 


Ratio—State of Florida 1-859. 


SECRETARY OF STATE’S STATEMENT AS TO 
PUBLICATION OF 1947 SESSION LAWS 


With reference to the delivery by the printer of the general acts of the Leg- 
islature of 1947, beg to advise the printer has promised delivery December first, 
but I think it will be a few days later than that. 


I furnished the printer all the copy which was furnished by this office 
promptly after the adjournment of the Legislature. All of that was set up in 
type and I finished reading proof on the same on August 29th. 


As you know the side notes and index are prepared by the office of Attor- 
ney General. The printer advised me today that the side noting is complete 
and that he is now waiting for the last of the index. 


The length of time it requires to get out the General Acts in permanent 
bound form is getting to be more of a problem each two years as the job grows. 


While this office has not been the cause of any delay, I can see the volume 
of work required simply makes it too long a job and I shall favor some differ- 
ent method being provided by law at the next session as well as amending 
the law providing the pamphlet copies for the courts, so that this service can 
be extended to the attorneys. 

R. A. GRAY. 
Secretary of State. 
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CASE COMMENTS 


CONTINGENT REMAINDERS—BAR OR DEFEAT OF REMAINDER—In Popp 
Vv. Bond! the question raised was the right of the life tenant and remaindermen in 
being of a class remainder to join in the conveyance of a merchantable title clear 
of the claims of members of the class yet unborn. The testator willed the remainder 
of his property to his daughter Lucile for life and at her death one half of such 
remainder to the children of Lucile, if any, in fee and the other half thereof to a 
designated theological seminary, with a provision that if Lucile should die without 
children surviving the entire remainder should go to the seminary. Subsequent to 
the death of the testator Lucile acquired the interest of the seminary. Thereafter, 
at a time when Lucile was married and had two minor children, she, joined by her 
husband, individually and as guardian of the children, contracted to sell to the de- 
fendant the real estate so devised. Defendant declined to accept the land without 
a court decree holding the title to be merchantable. Lucile and her husband, indi- 
vidually and as guardian of the children, filed against defendant a bill to coerce 
specific performance. From an adverse decree, plaintiffs appealed. The appellate 
court held the title to be merchantable on the reasoning that when there is a 
remainder to a class and there are remaindermen of the class in being who are 
made parties to a cause affecting the property, the decree rendered therein will 
bind all others who subsequently come into the class. This holding, the court stated, 
is predicated on the rule of the common law that contingent remainders may be 
defeated by destroying the particular estate upon which they depend, before the 
contingency happens whereby they become vested. The contingent remainder of 
prospective children of Lucile, according to the decision, would be extinguished when 


the title of her children in being should be merged with that of Lucile, the life 
tenant, in the defendant. 


The determination of the rights of the children who might be born to Lucile 
subsequent to the conveyance of the property to the vendee would depend on 
whether her children living at that time hold vested or merely contingent re- 
mainders. Considered in the light of the provision for .the seminary to take in the 
event Lucile should die without children surviving, the intent of the testator would 
appear to be that the living children of Lucile should take contingent remainders, 
vesting only in the event they should survive their mother, for otherwise such vested 
remainders might be alienated or might descend to the heirs of the children in the 
event they predeceased Lucile, subject, to be sure, to the gift over to the seminary. 
If the devise is so construed, the seminary and Lucile’s children, living as well as 
prospective, would stand as alternative contingent remaindermen, with a reversionary 
interest reposing in the grantor’s successor in interest.2 These contingent re- 
mainders would be defeated if, before such time as they became vested, the life 
estate was terminated by the merger in a third person of the life estate with the re- 
versionary interest.? It seems likely that Lucile held by descent the reversionary 
interest of her father, the grantor, although this is not indicated in the reported 
case. If this be true, the case would appear to be rightly decided on the facts, since 
the contingent remainders of Lucile’s children, living and prospective, although not 
defeated by the descent to Lucile of the reversion, would nevertheless be destroyed by 
merger upon the conveyance to the vendee of Lucile’s life estate and the reversionary 
interest.4 Under this interpretation of the devise the joinder of Lucile’s living children 


in the conveyance would not be required to enable her to convy a merchantable title 
to vendee.® 


The devise might, on the other hand, be construed to settle on Lucile’s children 
a class remainder vested in members of the class in being, subject to open and Ist 
in after born children. Whether under such circumstances, the life tenant and 
vested remaindermen in being may, without regarding the reversionary interest, 
join to convey a good title clear of claims of after born members of the class seems 
to have received little consideration elsewhere in reported cases and to be a question 
of first impression in Florida. One decision has held that a clear title cannot be 
conveyed in the manner described, on the reasoning that representation of the class 
by members thereof in being has no application to conveyances by the parties in 


1. Popp et al v. Bond, 28 So (2d) 259 (Fla. 1946). 

2. Egerton et ux v. Massey, 3 C. B. (N. S.) 338. 

3. Blocker v. Blocker, 103 Fla. 285, 137 So. 249. 

4. Tankersley v. Davis, 128 Fla. 507, 175 So. 501. 
Stevens v. Van Brocklin, 295 Ill. 434, 129 N. E. 68. 

5. Blocker v. Blocker, supra. (Note 3). 
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interest, but is restricted to bills for partition where the rights of the unborn children 
may be protected by the Equity decree.6 Another well reasoned decision, under a 
devise similar to the one in the instant case, found a vested remainder in children 
in being, subject to open and let in after born children, and further subject to be 
divested by their death before that of the life tenant, and held that the contingent 
remainders of prospective children were defeated by the conveyance to a third party 
of the interest of the life tenant and remaindermen in being, provided the grantee also 
obtained the reversionary interest.‘ Thus if Lucile’s living children are deemed to 
hold vested remainders subject to open, the result reached would be supported by 
precedent, provided, as suggested above, Lucile in fact held the reversionary 
interest. Should Lucile not be possessed of this interest the case would present the 
novel principle that a life tenant and vested class remaindermen, may, by conveying 
only these interests to a third party, defeat the contingent remainder of prospective 
members of the class. The case as reported does not clearly indicate the location of 
the reversionary interest nor whether the court considers Lucile’s living children as 
vested or contingent remaindermen, The significance of the decision depends upon 
the omitted fact and upon which of the suggested constructions the opinion is 
predicated. 


WARREN M. GOODRICH, University of Florida Law Review 


6. Deem v. Miller et al., 303 Ill. 240 135 N. E. 396. 
7. Archer v. Jacobs, 125 Iowa 467, 101 N. W. 195. 
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They Tell Me That--- 


(Continued From Page 297) 


II he was for four years with the 45th 
infantry in Africa, Sicily and Italy, 
serving three years overseas. 


VICTOR M. CAWTHON has an- 
nounced the opening of his law office at 
210 West Gaines Street, Tallahassee. 
After graduation from the University 
of Florida, Cawthon entered the ser- 
vice of the Federal Bureau of Investi- 
gation at Miami in 1940. He served 
three years with the FBI and attended 
the University of Miami Law School 
at the same time. On receiving his 
law degree Cawthon was sent to Wash- 
ington. He resigned from the bureau 
shortly thereafter and entered the army. 
On his return from overseas last spring 
Cawthon took a refresher course at 
the University of Florida in the field 
of taxation, trusts and estates. 


There’s a most unusual law firm down 
in Miami, the firm of LESTER, LES- 
“ER and LESTER. It’s unusual be- 
cause it not only includes a father and 
son combination, but a daughter too. 
Miss OPHELIA LESTER, recent law 
graduate of the University of Florida, 
has joined her father, J. Lancelot 
Lester and brother, Ignatius. 


Messrs. GUNBY GIBBONS, GOR- 
DON L. GIBBONS and ARTHUS S&S. 
GIBBONS, of the law firm of Gibbons 
& Gibbons, announce the entry into the 
firm of Messrs. SAM M. GIBBONS 
and MYRON G. GIBBONS, Tampa, 
Florida. 


Hotel GEORGE § 
WASHINGTON § 


300 Rooms with 
Bath and Shower. 
The Wor der Hotel of 
the South. Radio end 
every known facility bor 

class operation. 
GARAGE 1m direct 
connection with lobby 


RATES... from $3.50 


Bath and Shower. 
Famed for its hospitality 
and bavored ahke by 
‘Winter visitors and Come 
mercial Travelers. Radio, 

GARAGE mm direct 
connection with lobby. 


JEFFERSONGE 
125 Rooms with Bt 
Bath and Shower. 
Completely modern New 
furniture and burnishings 
Air conditioned Lobby 
and CcHeeShop Garage 

directly connected with EY 
Lobby 


RATES... from $2.00 


Hotel PENNSYLVANIA 
tormerly The Royal Worth 
300 Rooms with Baths and Showers 
Open all the year. Outstanding hotel service and 
modern conveniences tor discriminating quests. 


ARAGE service 


Hotel GEORGE WASHINGTON 


200 Rooms with Baths and Showers 
Open all the year. Radio and every modem cone 
venience and service for summer and winter combort, 

GARAGE service. 
% Reasonable Rates Posted in Every Room 


ROBERT KLOEPPEL MANAGEMENT 


| 
| 
e 
JACKSONVILLE 
| 
MAYFLOWER 
300 Rooms with 
| 
WEST PALM BEACH 
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Local Sar rbssociations 


George W. Whitehurst, who retired 
last July after 28 years as Circuit 
Judge, received a gold watch and many 
expressions of appreciation from the 
LEE COUNTY BAR ASSOCIATION 
on October 21st, at a testimonial dinner 
at the country club in Fort Myers. Pre- 
sentation of the watch was made by E. 
Dixie Beggs. 


Judge Louie W. Strum addressed a 
meeting of the lawyers of the FIFTH 
JUDICIAL CIRCUIT on October 20th, 
at the Marion Hotel. About fifty law- 
vers from the circuit were present. 
Judge Strum, who is the senior U. S. 
Judge in Florida, was introduced by 
Circuit Judge F. R. Hocker, of Ocala. 
After referring to some of his experi- 
ences as a practicing attorney, Judge 
Strum discussed the discovery rules in 
use in the federal courts and recom- 
mended more extensive use of the rules 
in state courts as authorized by the 
last legislature. He stated that the new 
federal rules had greatly expedited the 
handling of cases. The litigation in 
the Southern District of Florida has 
increased about forty per cent in the 
past several years, Judge Strum said 
in speaking of the need for a new 
judgeship in the district. Guests at 
the meeting included Senator John E. 
Mathews of Jacksonville and Assistant 
District Attorney A. A. Simpson. The 
association voted to sponsor a legal in- 
stitute for lawyers of the circuit later 
in the year at Ocala. James M. Smith, 
Jr., of Ocala, was elected President of 
the Fifth Circuit Bar Association for 
the coming year, succeeding Alvin 
Coogler of Brooksville, the retiring 
president. Carl F. Crossley of Ocala was 
elected secretary-treasurer. 


Circuit Judge George W. Tedder was 
the principal speaker at the October 
session: of the PALM BEACH 
COUNTY BAR ASSOCIATION. In 
his address, Judge Tedder expressed 
his pleasure at having served a con- 


siderable part of the time in Palm 
Beach County during the years when 
Judge Chillingworth was in the ser- 
vice, and at then having the pleasure 
of coming to meet all of the county’s 
lawyers and known to many of them so 
well. Judge Tedder also stressed the 
civic responsibilities of the members of 
the bar, whom he described generally 
as the natural leaders of the people 
along public affairs and civic lines. ““Do 
not shirk your responsibilities to the 
public in matters of a civic nature” 
‘-as his caution to the lawyers who 
heard him. In the latter part of his 
address, Judge Tedder spoke of the wis- 
dom of the framers of the American 
Constitution, and of the enduring 
principles of government written into 
that instrument as the “greatest and 
wisest body of fundamental law ever 
written by the pen of man”; and at- 
tributed to it the stability of our gov- 
ernment, the preservation of our de- 
mocracy; and the ability of the Ameri- 
can people to grow and thrive under 
our government of law and order. At- 
torney Charles B. Fulton introduced 
Judge Tedder in a most happy manner, 
vs one who endeared himself to all 
members of the county bar and one 
whom they delight to honor. 


J. Lance Lazonby, Gainesville At- 
torney, was elected President of the 
ALACHUA COUNTY BAR ASSOCIA- 
"ION at a meeting held by the group 
Uctober 2nd at the Hotel Thomas. Other 
officers elected were: J. Ira Carter, Jr., 
Newberry, Vice-president; Robert 
Kime, Secretary-Treasurer, and Wil- 
liam Chandler and E. Covington John- 
ston, directors. 


LAKE COUNTY BAR ASSOCIA- 
TION members elected State’s At- 
torney J. W. Hunter of Tavares, Presi- 
dent of the association at a reorganiza- 
tion meeting in Leesburg held Sep- 
tember 25th. James Golden, Leesburg, 
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was named Vice-President; Henry L. 
Pringle, Leesburg, Secretary-Treasurer. 


Members of the JACKSONVILLE 
BAR ASSOCIATION, holding their 
monthly luncheon’ session in the 
George Washington Hotel October 10th, 
heard Robert J. Pleus, Orlando, explain 
the organization and purposes of the 
“Lawyers’ Title Guaranty Fund” 
Pleus, a former assistant state at- 
torney general and a member of the 
executive committee of the State Bar 
Association, said the new trust, formed 
last May, will seek the sponsorship of 
the State Association at its next annual 
meeting. Its purpose, he explained, is 
to enable qualified attorneys holding 
membership in the trust to furnish 
clients “the only thing we couldn’t 
furnish before, a financial guarantee of 
real estate titles”. The trust, which is 
not yet in actual operation, already 
numbers 189 members, Pleus said. 
Membership will be selective, but open 
to all members of the State Bar As- 
sociation. The bar group also admitted 
to membership nine local attorneys. 
These included Charles T. Boyd, Jr., 
Elliot W. Butts, John S. Cox, William 
L. Durden, William M. Howell, Ralph 
H. Martin, Gray C. Ramsaur, Jack F. 
Wayman and Tom B. Stewart, Jr., 
Sidney Sommerville Gover, a lawyer 
who is not engaged in the practice of 
law, was admitted to an associate mem- 
bership. Edward S. Hemphill, president 
of the association, presided. 


The HILLSBOROUGH COUNTY 
BAR ASSOCIATION on October 10th, 
adopted a plan designed to insure the 
association’s participation in appoint- 
ments filling vacancies in judicial of- 
fices. The attorneys voted to recom- 
mend three persons to the governor if 
a judge’s chair is vacated and ask the 
chief executive to appoint one of the 
three. Each of the three would be 
“acceptable to a majority of the mem- 
bership” the resolution provided. The 
association will send a copy of the reso- 
lution to ail candidates for governor in 
Democratic primaries in the next and 
other future elections. Candidates will 
be asked for ‘“‘a definite promise to con- 
form... ora positive refusal’. Spokes- 
men for the association said the move 
was designed to prevent an unqualified 
judge from being appointed to the of- 
fice, and would eliminate the possibility 
of favoritism in the appointment. 
Speaker at the meeting was H. N. 
Kirkman, director of the State Depart- 
ment of Public Safety, who outlined 
the duties and work of the highway 
patrol. 


The CHARLOTTE COUNTY BAR 
ASSOCIATION held its regular annual 
meeting October 23rd, at which meet- 
ing the following officers were elected 
for the ensuing year: Earl D. Farr, 
President, W. Lamar Rose, Vice-presi- 
dent and Edward L. Gerson, Secretary- 
Treasurer. 
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FLORIDA STATUTES, 1941 


The State offers the following official legal publications 
prepared by the Statutory Revision Department 
of the Attorney General’s Office: 


Volume I, FLORIDA STATUTES, 1941 


containing the general statutory law of the state through 


1941, court rules, and constitutions of the United States 
and Florida; 


Volume II, FLORIDA STATUTES, 1941 


containing the history and revision notes and the annota- 


tions to the statutes, court rules, and constitutions con- 
tained in Volume I. 


Volume III, FLORIDA STATUTES, 1941 


containing helpful and useful matter, including the 
British Statutes in force in Florida, Whitfield’s notes, 
selected Federal laws in general use, and an index to the 
special and local laws of Florida. 


1945 Current CUMULATIVE SUPPLEMENT TO VOLUME I 


1945 Current CUMULATIVE SUPPLEMENT TO VOLUME II 


These volumes and supplements may be obtained NOW from the 


Secretary of State at the following postpaid prices: 


Volumes I and II to purchasers within the state—each $10.00 
(to purchasers out of the state—each $13.50) 


Volume III to purchasers within the state—$3.75 
(to purchasers out of the state—$4.50) 


1945 Cumulative Supplements to Volumes I and II—each $3.00 


(to purchasers out of the state—each $3.50) 


All publications of the Statutory Revision 
Department will be sold and delivered through 


THE SECRETARY OF STATE 
TALLAHASSEE 
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| Why Do Lawyers Buy Law Books? 


To answer the questions which arise in their practice. 


What, Then, Is The Book 
They Should Buy? 


The book that will answer every question that can 
possibly arise if it has ever been adjudicated by a 
court of record—state or federal. 


That Book Is — 


THE CORPUS JURIS SECUNDUM SYSTEM 


which states all the law 
and cites all the cases. 


Put it to the test and you will be amazed at the result. 
Just select the title, then consult the Index in the 
back of the same volume. It’s as easy as that. 


THE AMERICAN LAW BOOK COMPANY 
Brooklyn 1, New York 
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No Florida Law Library 


Is Complete Without - - - 


FLORIDA REPORTS 


Volumes 1 to 22 (to Southern Reporter) Reprinted 
in Five Books 


These early volumes contain a large volume of your 
important Decided Law. The later decisions are 
to a great extent based upon what was decided in 
these cases. 


The Index to Forms in Crandall’s Florida Common 
Law Practice has 394 references to the cases in 
the first twenty-two volumes—this alone demon- 
strates the importance of the set. 


These cases have been reproduced by means of 
Photography; this method gives an exact repro- 
duction of the original volumes, preventing any 
possibility of typographical errors. 

The Twenty-two Volumes are in Five Books, requir- 
ing only one foot of shelf space. 


Bound in Buckram, Price $75.00 
delivered. 


Write for Convenient 
Plan of Payment. 


THE HARRISON COMPANY. 


Law Book Publishers 
Pryor and Hunter Sts., Atlanta 2, Ga. 


HARRISON SERVICE SAVES TIME © PROTECTS CLIENTS 
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